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Agenda 

‣ Check In and Continental Breakfast: 8:15 am – 8:55 am 

‣ Seminar Begins: 9:00 am 

1. Training Day: Legal Updates & Hot Topics 

‣ Break 

2. Starting Block: Hiring the Right Way 

‣ Lunch 

3. Home Straight: Return to Office Issues 

4. Jumping Hurdles: DEI After Affirmative Action 

‣ Break 

5. Open High: Medical Marijuana & Drug Testing 

6. Wrap Up and Final Q&A 

‣ Seminar Ends: 3:30 pm 

Seminar Resources 

wrvblaw.com/LEresources

or scan QR code 
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Hiring the Right Way
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September 5, 2023 

Department of Labor Proposes Increasing Minimum Overtime Exemption Salary to $55,068 

Authors: Anne G. Bibeau | Victor O. Cardwell | Emily Kendall Chowhan  

On August 30, the Department of Labor proposed a new rule that would make 3.6 million more U.S. workers eligible to receive 

overtime pay. The proposed rule would require employers to pay overtime to salaried employees whose primary duties are 

executive, administrative, or professional but who make less than $1,059 per week, or $55,068 per year. 

Proposed Changes to the Current Overtime Exemption Salary Requirements 

Under the Fair Labor Standards Act, most hourly workers are entitled to receive overtime compensation after they have worked 

40 hours in a week at no less than time-and-a-half of their regular rate of pay; however, salaried employees primarily performing 

executive, administrative, or professional duties are exempt from receiving overtime pay unless their income is less than a certain 

amount. Currently, the salary cutoff for overtime eligibility is $35,568, and the proposed increase would constitute a fifty-five 

percent increase. Notably, the proposed rule would also require automatic updates to the salary level for overtime eligibility 

every three years based on wage data. 

Additionally, the proposed rule would also make more employees eligible to receive overtime by raising the Highly 

Compensated Employee (HCE) exemption annual compensation level. Currently, some highly 

compensated employees are exempt from overtime benefits even if their employment responsibilities do not meet the criteria for 

administrative, professional, or executive duties. For example, if an employee meets some criteria for a standard exemption, such 

as someone who routinely directs multiple other workers, and the employee makes more than $107,432 per year, they are likely 

exempt from receiving overtime, even though they do not meet all the requirements necessary to be classified an executive 

employee under the standard test. The Department's proposed rule would increase the salary threshold for HCE employees from 

$107,432 to $143,988 per year, a thirty-four percent increase. 

If enacted, the new rule would likely heavily affect hospitality, manufacturing, and retail industries. The Department also estimates 

that in its first year the new rule would impose $1.2 billion of direct costs on employers. 
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What Happens Next? 

The proposed rule is only a proposal at this time. It has not been officially enacted and is subject to a public comment period. 

Many employers may recall a similar significant proposed escalation under the Obama administration in 2016. That proposed 

rule would have more than doubled the overtime exemption threshold, raising it from $23,660 to $47,476. After significant 

preparation in anticipation of the proposed change, the rule was blocked by a permanent injunction and the Department of 

Labor eventually formally rescinded it. That could happen again here, but it is far from certain. Recent inflation and nationwide 

increased costs of living may mitigate the reaction and concern that halted the Obama administration's proposed increase. The 

exemption salary threshold was eventually raised to $35,568 in 2019 under the Trump administration, a more modest increase 

than the Obama-era proposal. 

To be certain, if the rule does become effective, it will mark a sea change with a significant impact on many businesses. The 

Department of Labor has invited public input, stating that it "encourage[s] continued stakeholder input during the public 

comment period." Notably, the Department is required to review and address all substantive public comments, and it will likely 

face legal challenges if the proposed rule is enacted. In 2019, the Department received over 300,000 comments after unveiling 

its proposed overtime salary threshold increase. Stakeholders can comment on the proposed rule here until November 7, 2023. 

To that end, we encourage employers who would like to provide feedback to the Department of Labor regarding the impacts of 

this proposed rule to contact the Labor and Employment attorneys at WRVB to discuss how to best make your voice heard. 

In these times of uncertainty, you can count on the Labor and Employment team at WRVB to monitor legal developments and 

keep you up to date on this and other changes that affect employers. 
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June 16, 2023 

Do Non-Compete Agreements Violate the NLRA? 

Authors: Leah M. Stiegler | Anne G. Bibeau | R. Patrick Bolling 

On May 30, 2023, National Labor Relations Board (NLRB) General Counsel Jennifer Abruzzo issued a memorandum stating her 

position that non-compete agreements violate the National Labor Relations Act (NLRA) and encouraging the NLRB to adopt this 

position. 

Background on the NLRA 

The NLRA applies to employers whether or not their employees are unionized. With few exceptions, employees in any workforce 

have the right to engage in protected activity under the NLRA to try to improve their working conditions. This is commonly 

referred to as Section 7 activity or "protected concerted activity" (PCA). 

How Abruzzo Claims Non-Compete Agreements Violate the NLRA 

The full text of Abruzzo's memo can be found on the NLRB's website. 

Abruzzo made two general arguments for concluding that non-compete agreements violate the NLRA: 

1. Non-compete provisions are overbroad and the denial of access to other employment opportunities chills employees in 

exercising Section 7 rights (i.e., engaging in PCA). She reasons this is true because employees know they will have a 

harder time finding employment if they are discharged for engaging in PCA. 

2. Employees are unable to leave employer A and start work for employer B and then "leverage their prior relationships" to 

encourage each other to engage in PCA to improve working conditions in their new workplace. 

3. Abruzzo claims non-competes chill employees from engaging in 5 specific types of PCA: 

a. Concertedly threatening to resign to demand better working conditions. Employees could fear retaliation in the form 

of threats to enforce the non-compete agreements (i.e., face legal action), which she says violate the NLRA. 

b. Carrying out their concerted threats to resign to secure improved working conditions. 
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c. Seeking or accepting employment with a local competitor to obtain better working conditions. 

d. Soliciting their coworkers to work for a local competitor as part of a broader course of PCA. Abruzzo seems to imply 

further that prohibiting an employee from soliciting coworkers to work for a competitor would also violate the NLRA. 

e. Seeking employment, at least in part, to engage in PCA with other workers at an employer's workplace (i.e., trying to 

extend this to multi-employer workplaces). 

When Non-Compete Agreements are Appropriate 

The memo states that "the proffer, maintenance, and enforcement of a non-compete provision that reasonably tends to chill 

employees from engaging in [PCA] ... violate Section 8(a)(1) [of the NLRA] unless the provision is narrowly tailored to special 

circumstances justifying the infringement on employee rights." 

Abruzzo went further by preemptively stating her belief that "a desire to avoid competition from a former employee is not a 

legitimate business interest that could support a special circumstances defense." Her suggested work-around was to offer 

"longevity bonuses" in lieu of non-competes. 

The memo did specify that protections of proprietary or trade secret information can be appropriate, but an employer would 

have to show the worker had access to trade secrets and proprietary information. She inferred this would not be the case for low- 

or middle-wage workers. 

The memo also stated that not all non-competes violate the NLRA and noted, for example, that provisions that clearly restrict only 

individuals' managerial or ownership interests in a competing business would not seem to violate the NLRA because an 

employee would not misconstrue that to infringe on their rights to accept competing employment. 

It is also worth mentioning that managers and supervisors do not have the same PCA or other NLRA rights as 

other workers, and therefore the General Counsel's memo does not apply to those categories of employees. 

Does this apply to non-competes that were signed before the memo? 

Abruzzo did not say whether she intends to pursue non-compete agreements entered into before the issuance of the memo—in 

other words, whether her enforcement position would apply retroactively to non-competes executed months or years ago. 

Employers should note that in a prior memo concerning severance agreements, she argued that "maintaining and/or enforcing a 
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previously-entered severance agreement with unlawful provisions that restrict the exercise of Section 7 rights continues to be a 

violation and a charge alleging such beyond the [limitations] period would not be time-barred." It would be safe to assume she 

will take the same position on non-competes and pursue previously existing agreements as violations of the NLRA. 

Key Takeaways for Employers Using Non-Compete Agreements 

While this is a memo and not binding law, it is certainly information you need to be mindful of when assessing the reasonableness 

of your non-compete agreements. Coming from the General Counsel for the NLRB, it also signals the administration's 

enforcement priorities, so you may see more complaints and enforcement actions on non-compete agreements. 

If you are unsure whether your non-compete agreements could lead to NLRB scrutiny, or whether they comply with Virginia law 

or the proposed FTC rules, please contact a member of our Labor & Employment team to discuss your concerns. 
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May 23, 2023 

Virginia's New Minimum Salary Level for Non-Compete Agreements 

Authors: R. Patrick Bolling  Joshua F.P. Long 

We're here to bring you the latest news that directly impacts your business operations in the great 

Commonwealth of Virginia. It's time to take note: Virginia has a new minimum salary level for non-compete agreements. This 

affects how employers can enter into, enforce, or even consider enforcing non-compete agreements with their employees. 

Let's dive into the specifics of Virginia's non-compete law. 

Employers in Virginia cannot "enter into, enforce, or threaten to enforce a covenant not to compete" with any "low-wage 

employee." Who falls into this category? A low-wage employee currently means any worker, including independent contractors, 

who earns an average of less than $1,343 per week, or $69,836 annually. The Virginia Employment Commission (VEC) calculates 

this amount based on data collected from employers across the commonwealth. VEC analyzes the data regularly to ensure it 

aligns with current economic conditions and trends. 

The threshold for identifying low-wage employees can change as Virginia's average weekly wage fluctuates. To stay up to date on 

any modifications to the threshold, we strongly advise checking the Virginia Department of Labor and Industry (DOLT) website or 

consulting with an experienced employment law attorney. It is important to note that the annual mean wage for all occupations in 

Virginia stands at $65,590, according to Occupational Employment Statistics (OES) survey data for Virginia by the U.S. Bureau of 

Labor Statistics (BLS). 

Virginia's New Minimum Salary Level for Non-Compete Agreements This means a significant number of Virginia employers could 

be impacted by the revised salary threshold. If you use non-competes, you should review them to determine if they remain lawful 

after the threshold increase. 

Let's address the consequences of non-compliance. 
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Employers found in violation of this law can face a slew of legal repercussions, including lawsuits seeking damages, attorneys' 

fees, and liquidated damages. The Commissioner of the Virginia DOLT can impose civil monetary penalties of up to $10,000 per 

violation. It's a costly path to tread, so ensure your business is on the right side of the law. 

Compliance is key. 

You must prominently display a copy of the code or an approved summary provided by Virginia DOLT in the 

same location where other employee notices required by state or federal law are posted. Think of it as an opportunity to 

showcase your commitment to adherence and create an informed workplace environment. 

When can you enforce non-compete agreements? 

Remember Virginia's non-compete law only applies to low-wage employees as defined by the statute. This means that for 

employees earning more than $1,343 per week, employers can still enter into and enforce non-compete agreements. Regardless 

of salary level, a "low-wage employee" does not include "any employee whose earnings are derived, in whole or in predominant 

part, from sales commissions, incentives, or bonuses paid to the employee." This commission exception is an important limitation 

that should be evaluated in each case. However, it's paramount to ensure any non-compete agreements with employees who do 

not fall under the low-wage employee definition are reasonable in geographic and functional scope and duration. Virginia 

remains vigilant against overly broad or excessively lengthy non-compete agreements, which may be deemed unenforceable. 

To navigate these changes smoothly, we recommend employers review their existing non-compete agreements and practices. 

It's crucial to ensure compliance with this new law, protecting both your business interests and your valued employees. If you 

have any questions or concerns about how this law affects your business, don't hesitate to seek guidance from a member of the 

WRVB Labor & Employment team. We're here to support you every step of the way! 
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April 13, 2023 

NLRB Targets Severance Agreements 

Authors: King F. Tower | Emily Kendall Chowhan 

In a decision that affects union and non-union employers, the National Labor Relations Board (NLRB) recently found that certain 

provisions often used in severance and release agreements violate the rights of employees under the National Labor Relations 

Act (NLRA). The case is McLaren Macomb, 372 NLRB No. 58 (2023). The new decision was followed by a Guidance memorandum 

issued by NLRB General Counsel, Jennifer Abruzzo, who explained how she interprets the ruling. 

The NLRA applies to non-supervisory employees, whether or not the employer is unionized. Among other things, it forbids 

employers from coercing or chilling employees' exercise of their rights under the act. For example, employers may not prohibit 

employees from discussing wages, hours and working conditions. Similarly, employers must allow employees to criticize the 

employer's working conditions, so long as the employee does not engage in "maliciously false" speech. 

Applying these principles, the Board concluded that McLaren Macomb, a Michigan hospital operator, violated the NLRA when it 

offered several employees a severance agreement containing broad confidentiality and non-disparagement clauses. The Board 

rejected the contention that the violation was prevented by either the voluntary nature of the offer or the fact that the employees 

would no longer work for the employer once they accepted the agreement. Significantly, although the McLaren Macomb case 

arose in the context of other alleged unfair labor practices, the Board held that no such context is required for an employer to 

violate the NLRA - the mere offer of such an unlawful agreement, whether accepted or not, is sufficient. 

Employer Takeaways 

In the time since the Board released its decision, there has been much debate in the employer community about how to respond. 

Among the topics of discussion: 

‣ Is it possible that McLaren Macomb will successfully appeal? It's possible, maybe even likely, that a U.S. Circuit Court of 

Appeals would reach a different decision, but keep in mind that: (a) many Board cases are settled before an appeal goes 

forward, and (b) unless a court issues a stay, the Board's decision remains the law of the land until it is overturned. 



WRVB 2023 Labor & Employment Seminar 

190

‣ What about the General Counsel's position? General Counsel Abruzzo believes the Board's decision should be retroactive. In 

other words, she believes it should apply to prior agreements, possibly even those entered into beyond the NLRA's statute of 

limitations of six months. She also indicated that a confidentiality agreement would need to be limited to restricting only trade 

secrets for a limited period of time. Unlike the Board's decision, the General Counsel's interpretations are not legally binding, 

but it does indicate that this likely will not be the end of regulation in this area. 

‣ Is there any other new law affecting severance agreements? Employers were already updating severance agreement 

language to ensure they comply with the Speak Out Act, a federal statute restricting confidentiality related to sexual 

harassment or assault claims. 

What should employers do now? 

Even realizing the board's decision may not be the final word, employers should take steps to comply with the ruling. First, we 

recommend employers ensure their release language clearly carves out participation in government investigations. We believe 

there is confidentiality and non-disparagement language that would comply with the board's ruling, although it will likely be less 

thorough than what was considered standard prior to McLaren Macomb. In summary, employers should consult with an attorney 

and used revised language for all non-supervisory employee severance agreements. Contact a member of our Labor & 

Employment team if you have any questions about your current severance agreements. 
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March 16, 2023 

Are Your Highly Compensated Employees Exempt Under FLSA? 

Authors: Anne G. Bibeau | King F. Tower | Raven C. Burks 

On February 22, 2023, the Supreme Court of the United States issued an important decision under the Fair Labor Standards Act 

(FLSA). In Helix Energy Solutions Group Inc. et al. v. Michael J. Hewitt, the Court determined that an employee, under the highly 

compensated employee (HCE) exemption, was not exempt from overtime pay even though he earned over $200,000 annually. 

The HCE exemption requires that an employee's total annual compensation is at least $107,432, which includes at least $684 per 

week paid on a salary or fee basis. In this case, however, the employee was paid on a daily-rate basis which failed to satisfy the 

FLSA's definition of salary for HCEs. Thus, the Supreme Court confirmed that an employee is entitled to overtime pay if that 

employee's pay varies based on how often he or she works during each pay-period. 

Important Reminders on the FLSA HCE Exemption 

The FLSA's HCE exemption requires that employees be paid on a "salary basis," and perform certain job "duties." 

First, a "salary basis" means "a predetermined amount constituting all or part of the employee's compensation, which amount is 

not subject to reduction because of variations in the quality or quantity of the work performed. [i] One of the primary reasons for 

the "salary basis" is to establish "a steady stream of pay, which the employer cannot much vary and the employee may thus rely 

on week after week." [ii] An employee paid on a "salary basis" must receive his or her "full salary for [that] week" whenever the 

employee works at all during a week. If an employee's earnings are computed by the hour, day, or shift, then the employer must 

guarantee that the employee will be paid at least $684-per-week to satisfy the "salary basis" requirement. [iii] When computing 

the employee's earnings, there must be a reasonable relationship between the guaranteed $684 amount and the amount the 

employee actually earns. In the Helix case, the employee was paid a daily rate without any guaranteed minimum weekly amount. 

As a result, even though the employee's annual compensation exceeded $200,000, his pay did not satisfy the salary basis test 

and he was therefore not exempt from overtime pay. 

Second, the job "duties" test focuses fundamentally on the nature of the worker's job responsibilities. The HCE has a lower bar for 

satisfying the "duties" component than the requirements for the traditional executive, administrative, or professional FLSA 
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exemptions. For an HCE, the employee's primary duty must include performing office or non-manual work, and the employee 

must customarily and regularly perform at least one of the exempt duties or responsibilities of an exempt executive, 

administrative or professional employee. Thus, the HCE's duties must consist of either (1) managing the enterprise; (2) directing 

other employees; or (3) exercising power to hire and fire. 

Conclusion 

The HCE exemption is one of many different exemptions from the FLSA's overtime provisions. If you have questions or concerns 

about complying with the FLSA, please contact a WRVB Labor & Employment attorney. 

i. 29 CFR § 541.602(a). 

ii. Helix Energy SoIs. Grp., Inc. v. Hewitt, 598 U.S. --, 2023 WL 2144441, at *5 (2023). 

iii. 29 CFR § 541.604(b). 
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February 9, 2023 

New Federal Laws Strengthen Protections for Pregnant and Postpartum Workers 

Authors: Olivia S. Moulds | Anne G. Bibeau | Raven C. Burks 

In December 2022, Congress enacted two new federal laws that protect employees and applicants who are pregnant or 

postpartum: the Pregnant Workers Fairness Act (PWFA) and the Providing Urgent Maternal Protections for Nursing Mothers Act 

(PUMP Act). 

Pregnant Workers Fairness Act (PWFA) 

The PWFA, which goes into effect June 27, 2023, requires employers with 15 or more employees to provide reasonable 

accommodations to employees and applicants with known temporary limitations related to, affected by, or arising out of 

pregnancy, childbirth, or related medical conditions. The PWFA is closely modeled after the Americans with Disabilities Act 

(ADA). 

The PWFA does not require the pregnant or postpartum condition to meet the definition of disability under the ADA. However, it 

does require employers to follow the ADA's requirement of engaging in the interactive process with employees and applicants to 

determine if the employer can reasonably accommodate the individual's needs without undue hardship. 

Under the PWFA, employers cannot require an employee to take leave if another reasonable accommodation is available. Finally, 

the PWFA protects employees from discrimination and retaliation based on requests for accommodation. The PWFA falls under 

the authority of the Equal Employment Opportunity Commission (EEOC), meaning individuals must file a charge with the EEOC 

for alleged violations of the law. 

Providing Urgent Maternal Protections for Nursing Mothers Act (PUMP Act) 

The PUMP Act went into effect on December 29, 2022. As the name suggests, the PUMP Act protects nursing employees by 

allowing them to pump at work. An employee must be given reasonable break time to express milk, in a private place other than 

the bathroom, for up to one year after a child's birth. For employers with more than 50 employees, employers must ensure the 

private place is shielded from view and free from intrusion from coworkers and the public. 
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While these protections are not new for non-exempt employees under the Fair Labor Standards Act (FLSA), the PUMP Act 

extends the FLSA pumping protections to cover exempt employees (who were previously excluded from the FLSA's protections 

for nursing mothers). The PUMP Act has an exception for employers with fewer than 50 employees if providing the break time 

and private space is an undue hardship. 

Virginia's Protections 

The Virginia Human Rights Act (VHRA) provides similar protections for pregnant and nursing employees. It applies to employers 

with five or more employees, prohibiting them from discriminating against employees and applicants for pregnancy-related 

conditions. It also requires employers to provide reasonable accommodations for pregnancy, childbirth, or related medical 

conditions, including lactation. 

Under this law, Virginia employers must provide employees and applicants with notice of the law's key provisions, post a 

conspicuous notice of those provisions in the workplace, and update employee handbooks to inform employees of their 

pregnancy-related protections. 

Please contact a WRVB Labor & Employment attorney if you have any questions about complying with these requirements. 
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January 27, 2023 

FTC Proposes Rule Banning Non-Compete Clauses 

Authors: Anne G. Bibeau | Raven C. Burks | Patice L Holland | Emily Kendall Chowhan | Olivia S. Moulds 

On January 5, 2023, the Federal Trade Commission (FTC) proposed a rule to ban non-compete clauses in employment 

agreements, which it asserts hurts workers and harms competition. The proposed rule would prevent employers from using non-

compete clauses with employees and would require employers to rescind any existing non-compete clauses within 180 days of 

the publication of the final rule. 

The Proposed FTC Rule 

The proposal is written broadly, prohibiting any "contractual term between an employer and a worker that prevents the worker 

from seeking or accepting employment with a person, or operating a business, after the conclusion of the worker's employment 

with the employer." 

This provision is essentially a functional test to determine if a contractual term is a non-compete clause, even if that specific 

wording is not used. However, if the proposed rule is finalized, it would not affect the 

enforceability of non-disclosure clauses, non-solicitation clauses, and other similar agreements that prevent employees from 

using confidential information against a former employer. 

State Laws Covering Non-Compete Agreements 

Virginia already has a law that restricts the use of non-compete agreements with certain employees. Section 40.1-28.7:8 of the 

Virginia Code prohibits employers from entering, enforcing, or threatening to enforce a non-compete with any low-wage 

employee. The statute broadly defines "low-wage employee" to encompass those whose average weekly earnings are less than 

the state average weekly wage as well as interns, students, apprentices, certain trade trainees, and certain independent 

contractors. 

Virginia is not the only state to enact legislation regarding non-compete agreements. A review of state laws across the nation 

indicates that state legislatures are limiting the use of non-competes. Several states, including Maryland and Washington, D.C., 
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have enacted laws similar to Virginia's, prohibiting non-competes for low-wage employees. Other states have codified the 

common law trend of allowing non-competes as long as the agreement is not too broad in its geographic scope and duration. 

Other states, such as North Carolina and Tennessee, have laws limiting non-compete agreements in the context of certain 

professions (typically attorneys and health care providers). 

When Will the FTC Rule Take Affect? 

The rule has no effect yet, as it is only a proposal. Further, if the proposed rule is finalized exactly as it is currently written, it likely 

will face legal challenges. Commissioner Wilson, one of several FTC commissioners, wrote a dissent to the notice of proposed 

rulemaking in which she pointed out the rule as proposed may exceed the agency's authority, and many other legal authorities 

agree. 

What Happens Next? 

The FTC invites the public to submit comments regarding the proposed ban on non-compete clauses and may take those 

submissions into consideration before releasing a final rule. Additionally, the FTC invited comments on possible alternatives to 

the ban, which could include treating non-compete clauses for senior executives differently than for other employees or giving 

job candidates advance notice that a position will require signing a non-compete agreement. The agency's request for alternative 

ideas may signal that it is open to scaling back the scope of its final rule. 

Interested or impacted parties might consider leaving feedback at the link below, as the final rule could be directly affected by 

responses the FTC receives, and it is likely the only time that employers will be able provide input on this significant change to 

the American employment landscape. The comment portal is located on the FTC's website and is open to the public through 

March 10, 2023. 

If you have any questions about how this proposed rule may impact your business, the WRVB Labor & Employment attorneys are 

available to assist you. 
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December 28, 2022 

The Speak Out Act: What You Need To Know 

Authors: Emily Kendall Chowhan | Olivia S. Moulds | Raven C. Burks 

On December 7, 2022, President Biden signed a bill into law to protect the voices of individuals who may experience sexual 

harassment and/or assault in the workplace. Titled the Speak Out Act, the law limits "the judicial enforceability of pre-dispute 

nondisclosure and non-disparagement contract clauses" in an effort to "make workplaces safer and more productive for 

everyone." The act follows the passage and enactment of the Ending Forced Arbitration of Sexual Assault and Sexual Harassment 

Act in February of 2022, which limited use of employment arbitration agreements or joint-action waivers regarding sexual 

harassment or sexual assault claims entered prior to a dispute in an effort to protect employees' ability to litigate sexual 

harassment or assault claims in court. 

Similarly, the new Speak Out Act prevents enforcement of non-disparagement or nondisclosure agreements entered before any 

sexual harassment or sexual assault dispute has arisen. Practically speaking, the Speak Out Act only prevents employers from 

using mandatory nondisclosure or non-disparagement clauses as prophylactics before an employee has raised a claim or 

complaint; it still allows nondisclosure or non-disparagement clauses in settlement or separation agreements reached after a 

dispute regarding sexual harassment or assault has arisen. Due to its narrow scope, the Speak Out Act is unlikely to have a 

significant impact on employers. 

While the law may not be as broad as certain similar state-level laws, its definitions of sexual assault dispute and sexual 

harassment dispute open the door to somewhat broad interpretations of the act. Further, it recognizes the use of agreements in a 

variety of circumstances — "between employers and current, former, and prospective employees, and independent contractors, 

and between providers of goods and services and consumers" — which creates a wide class of protected individuals. 

Relevant Virginia Law 

Virginia employers should be aware that a Virginia statute, Code 28.3-67.4, also places limitations on nondisclosure and 

confidentiality agreements regarding sexual assault. Virginia's statute prohibits employers from requiring employees to sign a 

nondisclosure or confidentiality agreement regarding any claims of sexual assault as a condition of employment. Unlike the 
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Speak Out Act, Virginia's law only pertains to sexual assault claims, which include rape, forcible sodomy, aggravated sexual 

battery, and sexual battery, but not sexual harassment. Further, because Virginia's law only implicates agreements that are "a 

condition of employment," it does not apply to separation or settlement agreements entered after a dispute has arisen and the 

employee is departing from the company. 

Concluding Thoughts 

Employers should review their employment agreements, arbitration agreements, and nondisclosure agreements to determine 

whether they include clauses that prohibit employees—or independent contractors—from bringing sexual assault or harassment 

claims. We also recommend that employers examine the state and local laws that they may be subject to and adjust their 

employee agreements accordingly. 
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November 14, 2022 

HR Challenges to Managing Remote Workers 

Author: Anne G. Bibeau 

Whether the pandemic is actually over or we all just lost patience with it, it appears that society has largely returned to normal. 

Virtual events are giving way to in-person gatherings yet again, with most people delighting in a return to face-to-face 

engagement. Early in the pandemic, remote work was a necessity. Now, many businesses are returning workers to the office, but 

still dealing with individual employees who prefer to work remotely. Remote work presents several management challenges, as it 

can be difficult to keep remote employees engaged and to monitor their performance. In addition, there are legal risks in remote 

work that employers need to address. 

Remote Workers and the Fair Labor Standards Act (FLSA) 

For non-exempt employees (i.e., those entitled to overtime pay under the FLSA), there are wage and hour issues. The FLSA 

requires employers to keep accurate records of nonexempt employees' hours worked. Employers must have in place an accurate 

procedure to do that for remote workers and supervisors need to verify employees are working when they claim to be. Failure to 

address these issues on the front end can expose the business to significant risk under the FLSA and equivalent state laws 

regarding wages. 

Remote Work as an Americans with Disabilities Act (ADA) Accommodation 

If an employee asks to be allowed remote work based on a medical issue, the employer may need to analyze the request under 

the ADA. The ADA requires employers to offer reasonable accommodations for qualified employees with disabilities. Although 

not every medical issue is a "disability," the term is defined broadly under the ADA. 

Employers need to determine if an employee's essential job functions can be performed remotely; if they cannot, that may be a 

basis for denying remote work. If the employer objects to the request for remote work, the ADA requires the employer to engage 

in the interactive process with the employee to find a reasonable accommodation that will work. The employer does not have to 

grant an accommodation that would cause an undue burden, however. 
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Employers also need to be consistent. If remote work is allowed for one or more employees, then the employer will need to be 

able to defend a decision to deny remote work to another employee. Otherwise, the employer may be exposed to liability for 

disparate treatment under the ADA and other discrimination laws. 

Risks of Out-of-State Remote Workers 

If the employees are working remotely from a different state than where the business is located, the business may have tax, 

insurance, and other considerations to address. 

Because these issues are fraught with legal risk, employers should consult their employment law counsel when considering 

remote work. The employment law attorneys at Woods Rogers Vandeventer Black are experienced with these issues and 

available to assist. 
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About the WRVB 

Labor & Employment Team
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Labor & Employment Team Members  

Anne G. Bibeau
L&E Practice Co-Chair and Principal, Norfolk

Anne works closely with clients to guide employment decisions to minimize risk. She focuses her practice on labor and 
employment law, alternative dispute resolution, commercial litigation, tax litigation, and the emerging cannabis 
industry. She advises clients on the Fair Labor Standards Act (FLSA), discrimination and harassment, the Family and 
Medical Leave Act (FMLA), disability law, labor relations, employment agreements, and other labor and employment 
matters, and conducts workplace investigations. She is an experienced litigator who has been advising clients on labor 
and employment law matters for more than twenty years.  

Full Bio 

Victor O. Cardwell
L&E Practice Co-Chair, Principal, and Chairman, Roanoke

Victor practices labor and employment law throughout the U.S., focusing on diversity, the FLSA, labor/management 
relations, and workplace violence. Victor has significant experience before state and federal courts and administrative 
agencies, including the National Labor Relations Board. He offers counsel to executive and human resources managers 
on a wide range of employer concerns. Victor served as a past president of the Virginia Bar Association and serves on 
the Virginia State Bar’s Board of Governors for its Diversity Conference.  

Full Bio 

Thomas M. Winn III 
L&E Practice Co-Chair and Principal, Roanoke

Tom’s nationwide practice focuses on traditional labor/management issues, HR counseling, and employment litigation. 
Peers have commented that “he is one of the most recognized traditional labor lawyers in Virginia.” He represents 
employers across the country in collective bargaining, grievances/arbitrations, NLRB litigation, union organizing and 
decertification campaigns, strike management, and other issues under collective bargaining agreements. Tom has 
extensive experience representing government contractors regarding collective bargaining, labor arbitrations, Service 
Contract Act compliance, and related issues. He regularly serves as chief spokesman in union negotiations and has 
handled more than 100 labor arbitration cases. 

Full Bio
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R. Patrick Bolling 
Principal, Lynchburg

Patrick solves workforce issues in collaboration with human resource professionals and other company leaders. As part 
of the firm’s Labor and Employment group, he helps his clients make day-to-day employment decisions, design and 
implement fair and effective employment policies, contracts and handbooks, conduct workplace investigations, and 
prevent disputes from becoming litigation. Patrick’s additional experience in transactional business matters allows him 
to offer depth and context to decision-makers beyond the employment setting. When necessary, Patrick aggressively 
defends employers, primarily in state and federal regulatory actions and civil litigation related to discrimination, 
wrongful termination, harassment, and retaliation under equal employment opportunity laws. 

Full Bio

Dean T. Buckius 
Principal, Norfolk

Dean concentrates his law practice in all areas of labor and employment law and litigation. He advises and represents 
businesses on a broad range of employment issues including union avoidance, discrimination, wrongful discharge, 
wage and hour claims, VOSH/OSHA citations, trade secrets, employment contracts and covenants not to compete. 
Dean represents clients in state and federal courts, as well as in administrative forums and before arbitrators and 
mediators. 

Full Bio 

Agnis C. Chakravorty 
Principal, Roanoke

Agnis counsels employers on human resources issues including non-compete agreements, employee handbooks, and 
company reorganization. His experience extends to litigation and dispute resolution, as well as local government and 
agency work. Agnis worked on model noncompetition agreements for a Fortune 500 company covering employees 
nationwide, drafted a handbook for one of Virginia’s largest contractors, and helped one of Virginia’s largest private 
medical practices reorganize its operations. In addition, he has written precedent-setting employee/employer relations 
legislation at the state level. This legislation now protects small and large businesses from frivolous lawsuits. 

Full Bio 
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Michael P. Gardner 
Principal, Roanoke

Mike focuses his practice almost exclusively on labor and employment issues and has represented clients large and 
small, public and private, in state and federal courts in the Mid-Atlantic and beyond. Mike has counseled employers on 
handling all aspects of employment claims, from internal management, proceedings with state and federal agencies 
such as the EEOC or DOL, and through litigation, trial and appeal. While litigation is sometimes unavoidable, Mike 
emphasizes a proactive and preventative approach to employment issues in an effort to minimize the costs and 
disruptions litigation can impose on a business. 

Full Bio 

Patice L. Holland 
Principal, Roanoke 

Patice focuses primarily on employment litigation defense and employment investigations. She has extensive 
experience litigating cases in state and federal courts as well as in mediation. Through her litigation experience, Patice 
has extensive knowledge in defending witness and document subpoenas and FOIA requests. As Chair of the firm’s E-
Discovery Practice Group, Patice advises clients on all aspects of E-discovery, including litigation holds, custodial 
interviews/data collection and preservation, and review and production of electronically stored information (ESI). Patice 
has been involved in extensive discovery matters in complex litigation in both state and federal courts.  

Full Bio

Leah M. Stiegler 
Principal, Richmond

Leah strategically advises employers on compliance with employment laws and defends actions before agencies 
including the EEOC, DOL, and NLRB. Leah has substantial federal trial experience, conducts workplace and board 
training sessions, and guides managers through workplace investigations. Leah’s experience includes FMLA/ADA and 
employee medical leave or workers’ compensation concerns, FLSA/wage and hour obligations, documentation and 
discipline, performance reviews/PIPs, Form I-9 best practices, and addressing employee conduct on social media. In 
every case, Leah works with her clients to create a custom training program that will address their unique workforce 
situations. 

Full Bio
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Daniel C. Summerlin
Principal and President  

Dan’s experience covers a scope of law from administrative and regulatory, with an emphasis on environmental, to labor 
and employment and litigation. His employment clients call upon him to provide training to their supervisors and 
workforce, provide guidance on human resource issues that arise during daily operations including discipline and 
termination advice and compliance issues with FLSA, ADA, Title VII, NLRA, and FMLA. Dan has extensive experience 
representing clients during EEOC investigations and unemployment proceedings at every level and represents clients 
in employment litigation in state and federal courts. 

Full Bio

King F. Tower 
Principal, Roanoke

King assists employers with employment law litigation, labor-management relations, and also offers counsel to 
businesses on employment-related matters. King’s experience as a labor and employment attorney includes defending 
claims under the FLSA, the FMLA, the ADEA, the ADA, and Title VII. He has extensive experience providing strategic 
guidance to clients on conducting internal audits of corporate compliance, employment policies, and other critical 
decisions. King also assists federal contractors in preparing affirmative action programs and represents them during 
government audits. King has served as lead negotiator in collective bargaining and has represented employers in 
grievance and arbitration proceedings. 

Full Bio 
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Raven C. Burks 

Associate, Roanoke

Raven advises employers on compliance with FLSA, FMLA, ADA, and other federal and state regulations. As a recent 

addition to WRVB’s Chambers-ranked labor and employment and litigation practice groups, she helps employers build 

better workplaces and navigate through day-to-day issues by answering questions on the credit union hotline. 

Full Bio 

Emily Kendall Chowhan 

Associate, Richmond

Emily’s practice includes advising employers on compliance with state and federal employment law, representing 

employers before agencies, and developing customized employment contracts, workplace policies, and employee 

handbooks. 

Full Bio 

Olivia S. Moulds 

Associate, Roanoke

Olivia focuses her practice on employment/management issues and employment litigation. She devotes much of her 

time counseling, reviewing, and developing workplace policies for HR managers and employers. As part of WRVB’s 

Chambers-ranked labor and employment practice, Olivia advises employers on compliance with federal and state 

employment laws. 

Full Bio 
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About the WRVB Labor & Employment Practice  

HR professionals need support from a legal team focused completely on workplace concerns. The attorneys in the WRVB Labor & 

Employment team help business leaders manage complex human resources matters. We partner with you to develop and 

execute HR policies and procedures that align with your business objectives and comply with the law. 

Our team deals exclusively with management-side employment law. We understand your everyday concerns and know how to 

bring together executives, management, and staff to build better workplaces. 

We find solutions to your most pressing workplace issues. 

Employment Litigation Defense 

Lawsuits and damage awards can debilitate most businesses. When litigation is a possibility, you need a practical and 

experienced legal team. We defend against all types of employment litigation, including wrongful discharge, discrimination, 

harassment and retaliation, wage and hour claims, employee benefit and leave issues, and whistle-blower claims. While our 

attorneys will always work to avoid costly litigation, it may be unavoidable. When a lawsuit happens, our attorneys handle cases 

from the first threat of litigation through trial and appeal, from individual actions to the most complex class actions. 

Labor/Management Relations  

For many years, employers were able to ignore the threat of unionization. That is no longer true. With a strong National Labor 

Relations Board and many high-profile unionization efforts, no employer can be sure their workers will not organize.   

Whether you are dealing with an existing union or facing new organization efforts, you need an experienced attorney to guide 

you through negotiations. WRVB attorneys have built strong reputations in Labor/Management Relations representation through 

leading tough but fair negotiations on behalf of employers. 



WRVB 2023 Labor & Employment Seminar 

208

Human Resources, Management, and Staff Training Programs 

Woods Rogers Vandeventer Black’s (WRVB) trainings were developed to teach professionals how to safeguard their 

organizations from ruinous litigation. We are industry-leading employment defense attorneys, and we will use our experience for 

your benefit. 

You will return from our trainings better able to recognize and respond to high-risk employment situations and teach others to do 

the same. We can develop training programs for your specific needs or customize one of our frequently requested programs. 

‣ Employment Law Compliance and Updates 

‣ Discrimination and Harassment 

‣ Diversity and Inclusion 

‣ Performance Management 

‣ Hiring the Right Way 

‣ Employee Relations and Conflict Resolution 

‣ In-depth Training for Specific Laws and Regulations 

such as FLSA, FMLA, ADA Title VII, EEO, W&H, etc. 

Contact any member of the WRVB Labor & Employment team to discuss your needs. 

info@wrvblaw.com | 540.983.7600



WRVB 2023 Labor & Employment Seminar 

209

About Woods Rogers Vandeventer Black  

Serving clients from five offices across the commonwealth, Woods Rogers 

Vandeventer Black (WRVB) offers high quality legal advice with a local touch. 

As advocates, we walk beside our clients—advising, guiding, and listening. We help 

clients protect their interests, guide them in growth, and defend them in conflict. For 

more than a century, we have seen that having a trusted legal team at the ready is 

indispensable for institutions large and small. 

Legal And Professional Excellence 

When you sit down with us, we will bring the highest level of legal talent to the table with expertise that spans disciplines and 

industries. 

Our attorneys have received accolades across a variety of practice areas. Three practice areas and six individual attorneys are 

Chambers USA ranked for Virginia. Eleven of our attorneys are Fellows of the Virginia Law Foundation. Women attorneys are 

represented in Martindale-Hubbell’s Preeminent Women Lawyers, Virginia Lawyers Weekly’s Influential Women of Law, and 

President Obama’s Volunteer Service Award. Our team also includes "Leaders in the Law," "Go To Lawyers," "Super Lawyers," 

"Rising Stars," "Best Lawyers," and Virginia Business magazine’s "Legal Elite." 

Woods Rogers Vandeventer Black has been recognized by Corporate Counsel as a “Go-To Law Firm” for delivering “exceptional 

work” to Fortune 500 in-house legal departments. 

For clients, this means legal excellence is at your service when and where you need it. 


